United States Court of Appeals 
for the 


District of Columbia Circuit 


TRANSCRIPT OF 
RECORD 


PETITION FOR REHEARING IN BANC | 


UNITED STATES COURT OF APPEALS 570.04 a+... es Cont ‘of 


ERK OF THE UNITED hon; 
TES COUPT OF Appears | FOR THE DISTRICT OF COLUMBIA CIRCETT Racca 


ad $222719%2 
No. 24,161 
Oy | 2 2 C- = A 
Yeti KY aced ong 
GY 
UNITED STATES OF AMERICA, 
Appellec, 
v. 


JAMES J. YOUNG, 
Appellant. 


Appeal From The United States District Court 
For The District of Columbia 


Patrick W. Lee 
1100 Connecticut Avenue, N. W. 
Washington, D. C. 20036 
Counsel for Appellant 
(Appointed by this Court) 


Of Counsel: 


REAVIS, POGUE, NEAL & ROSi. 


April 24, 1972 


Appeliant files this Petition for Rehearing, with a sug- 
gesiion that the case be heard in banc, for the reason that 
the Court's decision in this case 

(1) improperly shifts from the Government to the 
defendant in a criminal case the burden of proving the exis- 
tence or nonexistence of facts which form the basis for and 
establish the perm‘ssibility of a missing witness inference 
argued by the Government; 

(2) would permit the jury to draw a missing witness 
inference without an instruciion from the Court delineating 
the circumsta..ces in which it may do so and the li:.ited pur- 
pose for which such evidence may be used. 

The decision on each of the above points is erroneous. 

In addition, the Court's decision on each of the above points 
constitutes a. substantial departure from this Court's decisions in 
Brown v. United States, 134 U.S.App.D.C. 267, 414 F.2d 1165 (1969), 
Gass v. United States, 135 U.S.App.D.C. 11, 416 F.2d 767 (1969),and 
United States v. McClain, 142 U.S.App.D.C. 213, 440 F.2d 241 

(1971) and warrants rehearing of this case in banc in order to 
maintain uniformity of the Court's decisions. 

In Brown this Court established that a missing witness 
instruction cannot be given nor, by necessary implication, an 
inference argued by the Government unless there is a showing 
that the witness was not avilable to be subpoenaed by the Govern- 
ment. There is no evidence in this case of unavailability o* 


the witness to the Government. 


In Gass this Court required that a party seeking to argue 


a missing witness inference must seek an advance ruling from 
the trial court permitting such argument and, if such argument 
is permit :d, an instruction must be given defining the condi- 
tions under which such an inference might be drawn. No such 
advance ruling was sought and no such instruction was given. 

In McClain this Court held that trial courts must instruct 
on the proper use which may be made of evidence submitted for 
a limited pr:pose regardless whether such an instruction is re- 
quested unless there is an explicit waiver or such an instruc- 
tion. No such instruction was given with respect to the fact 
the m’ssing witness inference could be considered only for pur- 
poses of impeachment; there was no waiver of such instruction. 

At the trial in this case, the defense witness Rudolph 
Ford testified, in response to cross-examination by the prose- 
cutor, that there were other people present in the house where 
he and Appellant Young spent the evening of the day on which 
Young was alleged to have killed Willie R. Jefferson. The 
prosecutor had two options available to him as to how he might 
employ these facts. He could either have sought to subpoena 
the witnesses or he could have, as he did, seek to argue an 
inference adverse to the defendant from the absence of those 
witnesses. But as this Court's decisions establish, the 
Government can argue such an inference only if it is estab- 
lished that the presence of the witness could have been pro- 


cured by the defendant and the Government could not have 


subpoenaed the vitness. Brown v. United States, 134 U.S.App. 
D.C. 269, 414 F.2d 1165 (1969). 

Neither party produced any evidence at the trial in this 
proceeding with respect to the availability of the absent wit- 
nesses. Thus, when government counsel argued an adverse infer- 
ence from the absence of these witnesses, there was no evidence 
in the record establishing the fact upon which the inference 
was supposedly based. The situation before the Court is one in 
which the jury was asked to decide a case by choosing betwee). 
diametrically opposed sets of testimony, that is, by determining 
the credibility of witnesses, and was then permitted to infer 
lack of credibility of the “efense witnesses frem_a fac shich 
has not been established by any evidence whatsocever.. The error 
complained of goes to credibility when credibility was crucial. 
In this circumstance, this Court has indicated it would find an 
improper missing witness argument prejudicial. See Brown v. 
United States, supra. 

The Court now holds, however, that it will not find preju- 
dic: and reverse in these circumstances unless it has been or 
now can be established that the witnesses were available to 


the defendant and not available to the Government. Who is to 


establish that? Quite obviously, under the Court's decision 


in this case, if the Gass trial procedure is ignored the defen- 
dant will have the burden of establishing the availability/non- 
availability: of the missing witness in some post-trial proceed- 


ing. But at trial the burden is upon the Government to establish, 


at the time it seeks a Gass ruling, the existence of any facts 


1/ 


from which it would argue the inference to the jury. Thus, 
this Court shifts the burden of proof from the Government, 
under which it would be required to establish the existence 

of the facts upon which the missing witness inference is based, 
to the defendant, requiring that the defendar. prove the con- 
trary. The result is that by the simple expedient of ignoring 
t] trial procedure required by the Gass case, the Government 
can argue a damaging adverse inference from "facts" not estab- 
lished by any evidence,, and -1ift to the defendant the burden 
of proof with respect tc existence or nonexistence of a fact 
essential to the inference it has dr wn against defendant. 

The defendant cannot be required, as the Court's decision 
would suggest, to come forward either at trial or on remand 
from this Court for further inquiry into the underlying facts 
(see Stewart v. United States, 135 U.S.App.D:C. 274, 418 F.2a 
1110 (1969)) to establish the non-existence of an unproven fact 
which the Gcvernment has assumed in its argument to the jury. 


To ignore t! Gass procedure shifts the burden of proof and 


1/ Certainly there are circumstances in which the burden of 

=i going forward on this question may shift to the defen ‘ant; 
for example, where, as in Gass, the defendant volunteers a 
list of witnesses who would support his testimony but does 
not call them. But the burden of going forward cannot be 
shifted when the "missing witnesses" are not evoked by the 
defendant and are rot being relied upon by defendant and 
the jury knows of them only because government counsel asks 
on cross-examination "And who else was there when you all 
came in that night?". Both the burden of proof and the 
burden of going forward must remain with the Government 
where the Government itself has brought the "missing wit- 
ness" to light and seeks to take advantage of a "missing 
witness" it has created. 


this shifting of the burden of proof is fundamentally unfair. 
Ii results in ‘creation of an unfounded assumption concerning 
availability of witresses which is used to damage defendant's 
case in its most critical aspect. How can violation of a pro- 
cedural rule be more prejudicial? 

The Court cannot properly consider the lack of any motion 
by defendant in the trial court or this Court seeking a hearing 
(to establish defense inability and Government ability to pro- 
duce the witnesses) as a reason not to reverse in the face of 
"the probability of a substantial claim of defense inability 
to cc1l or subpoena" those witnesses. This Court cannot re- 
quire the defend: & to prove at or after trial that the assumed 
"facts" upon which the Government relied in drawing its inference 
(the availability of the witnesses to the defendant and the non- 
availability of the witnesses to the Governme t) were not so. 
This is simply improper shifting of the burden of proof. The 
proper rule was stated in this Court's opinion, thovgh ultimately 
not followed by the Court itself. The Court was correct when it 
stated: "If the prosecutor's failure to follow the Gass pro- 
cedure means that he is now unable to show the permissibility 
of a comment he could have esta}. lished at the time of trial, 
he must abide the consequences." (Slip Opinion, p. 12). If 
the Government cannot now come forward and establish both the 
availability of the witnesses colene defendant and nonavail- 


ability to the Government, this Court can only find that these 


facts were unestablished and unestablishable (or the Government 


would have done so) .2/° 

The Court's decision advances two other pesos for not 
reversing in the face of Government counsel's improper com- 
ment and failure to follow the Gass tricl peocecaner Defense 
counsel's failure to object to the comment and the attempt to 
make tactical use of the reference in commenting upen absent 
Government witnesses. 

Refusal to reverse kL cause of the failure of defense coun- 
sel to object to improper argument is inconsistent with this 
Court's decisions. The Government cannot require that defense 
counsel object to improper argument «t the time it is made, 
and ther: >y focus the jury's attention on the improper mater- 
ial, as a precondition to the right of agEeel Garris v. 
United States, 129 U.S.App.D.C. 96, 390 F.2d 862 (1968). 

The Court seeks to distinguish the Garris case on the appar- 
ent ground that Cefense trial counsel made objection to other 


portions of the prosecutor's summation. Defense trial counsel 


l/ The affidavits attached hereto establish that the 
assumption of unavailability of the witnesses to the 
Government i: contrary to fact, that the fact the in- 
dividuals were not called as defense witnesses is ex- 
plainable by the fact that some of them had no know- 
ledge -£ the matters in issue as well as by the fast 
defense counsel was not aware of their existence, and 
that the inference argued by government counsel is con- 
trary to fact. While defendant objects to any requirement 
that |e be required to establish these facts in order to 
demonstrate prejudice, it is requested that the Court, 
if it does not reconsider its decision herein on the 
basis of the present record, treat this petition as a 
motion for remand to amplify the record pursuant to 
Stewart v. United States, supra. ~ 


did indeed object to other arguments on other grounds but the 


attempt to distinguish Garris on that basis is meaninc’ess in 
terms cf the rationale of that case. Garris stands for the 
proposition that defense counsel need not object to improper 
argument at the time it is made and thereby focus the jury's 
attention on the improper materials as precondition to the right 
of appeal. The fact that counsel is willing to risk focusing 
the jury's attention on other improper material (the prosecu- 
tion's misstatement of the evidence as to Ford's ability to 
recall the names of bars they were in -- Tr. 4..5) hardly sug- 
gests that he has thereby foregone the right cf -ppeal as to 
other argument involving other improper mate” al (argument 
concerning absent witnesses), as to which he obviously does 
not want to risk focusing the jury's attention. The fact 
that counsel could have sought a bench conference rather than 
stating his objection in front of the jury does not distin- 
guish Garris either. That alternative was available in Garris. 
As the Court noted in Garris, it is the interruption alone 
that focuses, the jury's attention on the improper material. 
Interruption for a bench conference in the middle of argument 
and an ensuing instruction growing out of the interruption 
just as effectively focuses the jury's attenticn on the impro- 
per material as an objection stated in its presence. 

The Court attaches great significance to, indeed it 
describes as "decisive" in this case, the fact that defense 
counsel "tried to use these [the prosecutor's references] 


as a predicate for offering his own comments" on the absence 


of Government witnesses (Slip Opinion, p. 13). The Court does 


not explain in what way that can be decisive on the question 
of prejudice to defendant. 

All the jury heard from defense counsel was: "Now, let's 
start off talking about missing witnesses. Where is Clinton 
Lee who gave his statement to the police? Where is Johnny 
Edwards?" (Tr. 429). The trial court interrupted, advising 
counsel: "I thought that it h i be n understood we were not 
discussing missing witnesses on either side in view of tho 
situation that was shown by the record." (Tr. 429- 30). Brt 
the trial court permitted Government counsel to make an im- 
proper missing witness comment and denied defense counsel the 
same opp. rtunity. What possible relevance docs the fact that 
defense counsel attempted to do the same thing that Government 
counsel had done have in terms of whether or noe the improper 
conduct of Government counsel is prejudicial and therefore 
grounds for reversal. If Appellant had succeeded in his attempt, 
there would be grounds for such an argument, but the mere fact 
that he unsuccessfully sought to do the same thing that the 
Government successfully did does not preclude Appellant from 
raising this issue on appeal or suggest that Government coun- 
sel's conduct was in any way not prejudicial. It would be im- 
possible to say that the small piece o: argument that defense 
counsel was able to get before che jury focused their attention 
on or otherwise constituted an invitation to the jury to con- 


sider the prosecutor's reference to missing witnesses. This 


unsuccessful attempt to fight fire with fire does not eliminate 
in any way the prejudice to defendant in Government counsel's 
argument of a missing witness inference. 

The cpinion of the Court is in error in a second respect 
in that the Court refuses to reverse in spite of the fact that 
the irial judge did not instruct the jury concerning the condi- 
tions under which the inference argued by Government counsel 
from the absence cf witnesses might be properly drawn and con- 
cevning the use to which that inference might be put. The 
Court's opinion appea: s to recognize the necessity of sch an 
instruction, but then proceeds to carve out an exception for 
cases “where each side has the physical capacity to locat« and 


" 


produce the wit..ess," and it is debatable which side might mo.e 
naturally have be-n expected to call the witness. The basis 

for omitting the instruction is that (1) the situation is 
sufficiently clear-cut that counsel's argument can be fairly 
understood and appraised by the jury, (2) preparation of a 
careful instruction to state the ground rules would be unnec- 
essary and time consuming, and, possibly, (3) that such instruc- 
tion might be distracting, counterproductive, and lead a jury 

to focus unduly on the missing witness situation. The rationale 
for the exception is, as the concurring opinion points out, not 
acceptable (see Slip Opinion, pp. 28-30) and inconsistent with 
this Court's insistence on instruct on on all essential questions 


of law. See Tatum v. United States, 88 U.S.App.D.C. 386, 190 


F.2d 612 (1951). 


@ 70h @ 


Moreover, the premise for applying the exception in this 
case does not exist. Thus, it was never established -- be- 
cause there was no Gass procedure whereby the fact could be 
established -- tha’ each side has "the Sill some to 
lecate and produ.e the witness." Even if it is proper for 
the Court to create this exception to a long standing rule 
concerning the necessity of instructions, the Court cannot 
apply the exception in a situation to which the new e:.cep- 


tion is, by its own terms, not applicable. 


The fact that defense cc 1sel did not request an instruc- 


tion concern’ng missing witnesses can hardly be held against 
him. In fact, the tr.al court told defense counsel that it 
would not give such an instruction. (Tr. 430-31). Moreover, 
this Court held in Tatum v. United States, 88 U.S.App.D.C. 386, 
190 F.2d 612 (1951), that failure to instruct on all essential 
questions of law whether requested or not would clearly "affect 
substantial rights" within the meaning of Rule 52(b). The Ga:s 
and McClain cases have established that the principles involved 
in determining what infer: nces may be draw:: from a failure to 
call witnesses and what uses may be made of such inferences are 
essential questions of law requiring the Court to instruct the 
jury,whether or not there is a request for such an instruction. 
The Court's decision permitting argument of a aiiashng witness in- 


ference without instructions to the jury involves a departure from 


this Court's prior decisions and requires reconsideration of 
the Court's decision and a determination to reverse and remand 
this case for a new trial. 


Respectfully subr.itted, 


Lee Patrick W. Lee 
P: ick W. Lee 
Co. sel for Appellant 
(Appointed by this Court) 
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AFFIDAVIT 
OF 


YVONNE FRANKLIN 


I, Yvonne Franklin, being duly sworn, depose and say as follows: 

Or. the evening of August 14, 1969, I was present at 817 R Street, 
N. W., Washington, D. C., the house of my mother, Rose Alexander. At that 
time Rudolr Ford lived in an apartment in my mother's home ‘at that address. 
To the best of my knowledge and belief I saw James J. Young and Rudolph 
Ford at 817 R Street, N. W., Washington, D.C. during the evening o August 
14, 1969. It is my recollection that they were there much of that evening. 
Neither my mother or fus King, who also lives at 817 R Street, N. W., 
Washington, D. C. were aware whether Mr. Young and Mr. Ford were there t 


that time or not. I know nothing further concernin: the whereabouts of 


James J. Young and Rudolph Ford on August 14, 1969. I do not have any know- 


ledge concerning the shooting of Willie R. Jefferson. 
I was available in the District of Columbia in January, 1970, to 
respond to a request to testify in any proceeding concerning the above-re- 


lated matters and would have responded to a Government subpcena to do so at 


ye 


that time. 


Yvonne Franklin 
j 
\ 
Signed and sworn to before me this 24th day of April, 1972. . 
< yr . cH 


Dt Why, rn 


4 Notary Public / 
4f J 
/ 
vA 


My Commission Expires December 15, 1973 


AFFIDAVIT OF PAUL WEINSTEIN 


I, Paul Weinstein, bei. g duly sworn, depose and say as 


follows: 


At the time of trial of James J. Young in Cr. No. 1628-69 


I was not advised by Mr. Young, Rudolph Ford or anyone else that 
there were other persons living at Mr. Ford's address who might 
be able to corroborate Mr. Young's and Mr. Foru's testimony 

that they spent the evening of August 14, 1969, in Mr. Ford's 
apartment. Those individuals were not called as witnesses be- 


cause I was not aware of their existance. 


ed 


7 


Pa 1 


, ¢ 


Weinstein 


Y, oe 


/ / S/ aa 
yy fk 1S, 


Notary, Public 


Signed and sworn to before me this 24th day of April, 1972. 


IY 


somber 15, 1973 


ee mos hh 
My Commission Expires Dccerec 
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STATEMENT OF ISSUES PRESENTED 


1. Whether persistent references by government counsel to the 


absence of defense witnesses resulted in denial to Appellant of a fair 


trial. 


2. Whether the District Court erred in failing to give corrective 
or other instructions on the government's references to absent witnesses and 


the inferences which might be drawn from the failure to call witnesses. 


3. Whether the cumulative effect of prosecutorial conduct with 
regard to the alibi defense, when not countered with a cautionary instruc- 


tion, resulted in denial to Appellant of a fair trial. 


This case has not previously been before this Court. 


STATEMENT OF THE CASE. 


Appellant Young was tricd before a jury ona charge of murder in 
Jury § 


The jury returned a verdict of not guilty of murder in 


degree. 


lesser-included offense of murder in the 
was sentenced on March 20, 1970, to imprisonment 


second de 


The Government established beyond a reasonable doubt that, at 


ly seven o'clock on the evening of August 14, 1969, Willie R. 


approximate 


Jefferson was the victi of a homicidal shooting in his apartment at 1834 


West Virginia Aver 
ue was the identity of the person who shot 


offered the 


her apastment building lot at the 
e deceased, Willie 


ing more or less 


17 


aan i 
ich Appellant 


“ol that Mr 
4 Lilee IMD, 


Se 


According to Mrs. May she was kneeling in the doorway of her apart- 
ment about fifteen minutes later when she saw Appellant, armed with a pistol, 
approach Jefferson's door, knock heavily and, when there was no answer, 
kick the door in. She stated that Appellant then shot Jefferson, who stood in- 
side his apartment unarmed, three times with the pistol (Tr. 51-52). 

(2) Mrs. May's daughter, Joyce Louise Hunter, aoe her 
identification of Appellant, stating that Mr. Young eee the apartment 
building with a gun "on him", kicked in Jefferson's door and fired three shots 
into Jefferson's apartment (Tr. 122-25). | 

(3) Another of Mrs. May's daughters, Ruby May, testified that she 


saw Mr. Young enter the apartment building with a pistol and knock on 


Jefferson's door, and that she then heard three shots. Her testimony indi- 


cated that Joyce Hunter was sitting down outside the building and therefore 


was not ina position to see what she said she saw (Tr. 143-45), 

(4) Officer Harry R. Franklin, Jr., testified that on the evening of 
August 14, 1969, he received a report of a shooting at 1834 West Virginia 
Avenue. Officer Franklin arrived at the apartment house to find Willie R. 
Jefferson gravely wounded. He waited for an ambulance to arrive and then 
left the scene. He testified that he took no statements fom witnesses at the 
scene (Tr. 163-66). 

(5) Detective Jack B. Hill of the Metropolitan Police Department 
testified that he was assigned to investigate the murder of Willie R. Jefferson 
and that he began work on the case the morning arteriche anes shooting. 


When questioned about his efforts to locate witnesses to the event, he stated 


that he had obtained a written statement from Mrs. May, and that "we talked 


to several people in the neighborhood" (Tr. 168-69). Questioning did not dis- 
close what efforts, if any, he made to locate witnesses from beyond the 
immediate neighborhood, 

(6) The Government also placed in evidence a stipulation to the 
effect that subpoenas were issued to secure the testimony of four persons, 
none of whom Mrs. May had named as persons present at the card game. 
Of the four -- Clinton R. Lee, Carlton Bradshaw, Louise Young and Johnny 
Edwards -- none could be located by the Marshall (Tr. 184). 


In response to the charge, Appellant established a defense of alibi. 


He testified that he left the card game behind 1835 Capitol Avenue, N. E., 


at approximately 5:00 or 5:15 p.m., drank at some bars in Northwest 
Washington with Rudolph Ford, who had also played inthe card game that 
afternoon, and, at the time of the shooting, was with Ford at Ford's house 
at 817 R Street, N. W. (Tr. 337, 339-40). He testified that he spent that 
night at Ford's house. 

Young's version of events was supported by the testimony of Edna 
Mac Green and Rudolph Ford. 

Edna Mae Green lived in a house adjoining the yard where the card 
game took place. She testified that she was "out there a while" (Tr. 190) 
and that she recognized Rudolph Ford among the players (Tr. 188). Ford 
left, she testified, "probably around 4:30, something to five" (Tr. 194). 
A "little bit later on", after Ford left, she noticed Appellant had left too, 


and that the card game was breakine up. It was some thirt minutes later 
So o y 


that she heard a commotion at 1834 West Virginia; she went there and 
learned that Jefferson had been shot (Tr. 194-97). 

Rudolph Ford, who worked with Appellant at Gateway Construction 
Co., testified that he had known Young for two years. Ford stated that he 
played cards for about an hour on the day in question, then dropped out and 
Seaen to drink and look on as the game continued. He stated that he knew 
Mrs. Margaret May but did not see her that day (Tr. 210-12, 216). 

Ford left the backyard lot between 4:30 and "something to five'' to 
pick up Appellant's car from servicing at a nearby mechanics. He was told 
the car would not be ready for "fifteen, twenty, thirty, minutes"; he re- 

“turned to the game and then went again to pick up the car (Tr. 212-13). 
Driving back, Ford met Young on the corner "after five o'clock" and the 


two drove up to Seventh Street (Tr. 214). There they visited a number of 


bars. They returned to Ford's house at 6:30 p.m.; there they spent the 


evening and night (Tr. 215). 

To counter the defense of alibi, government counsel sought to expose 
inconsistencies at a number of points in Ford's testimony. He attempted in 
addition, however, to question Appellant and defense witnesses, in succes- 
sive instances, as follows: 

(1) BY COUNSEL, TO RUDOLPH FORD 


"Q By the way, sir, you didn't give a state- 
ment to the police, did you? 


A No, sir, I didn't. 


Q You didn't give a typewritten statement 


the next day like some of the other witnesses, did you? 
et some of the other witnesses 


A No, sir, because I don't know nothing 
about it. 


THE COURT: There is no indication, Mr. Collins, 
this man was interviewed by the police. I think that ques- 
tion is not appropriate unless there is some indication the 
police interviewed him. 


BY MR. COLLINS: 


Q After you learned Mr. Jefferson had been 
shot and that this Defendant had been charged with shooting 
him, did you get in touch with the police? 


A No, because I didn't know Mr. Jefferson." 
(Tr. 219-220). 


BY COUNSEL, TO RUDOLPH FORD 


/Aftes testimony that he and Appellant 


went to a bar after leaving the card game/ 


"Q What was the name of the beer joint you 
went in? 


A Not the American. I think it is the New 
Republic. 


You are not sure? 
No, Iam not sure. 
Where was it located? 


Seventh and M. 


Q What is the address? 
A Idon't look on doors when I go into a beer 
joint for the address, if I know where the place is. 


MERE 
Q You never even went back since that time to 
check on the address? 


Where? What I want to check on the address 


You never did, though, did you? 
Inever did what? 


Q You never went back and checked and found 
out what address it was? 


A For what? 
MR. WEINSTEIN: Objection. 


THE COURT: Sustained. There is no requirement 
he do that. 


BY MR. COLLINS: 
Q You don't know the address?- 
A I have been -- 

MR. WEINSTEIN: Objection. 


THE COURT: Sustained. 


Q Do you know the proprietor of the place ? 


A No, I didn't knew the proprietor. 


MR. WEINSTEIN: I am going to object. We have 
been into this. : 


THE COURT: We haven't been into the question of 
whether he knows the proprietor. Overruled. 


BY MR. COLLINS: 


Q You say you did not know the proprictor ? 


A No, I don't know the proprictor. 
Q You don't know his name or never met him? 


A He is a Chinese. That is all Icantell you, if 
you want to know what he looks like. 


Q He is Chinese but you don't know his name, 


A No, Idon't know his name. 


Q By the way, sir, that proprietor is not here 


at this trial, is he? 
A No, 
MR. WEINSTEIN: Your Honor, I will object to that. 
THE COURT: Sustained. 
He has no obligation in any regard." (Tr. 244-248). 
BY COUNSEL, TO APPELLANT 


/After testimony that Hazel Davis drove 
him to the card game/ 


"OQ What kind of car did Hazel Davis have? 
A Pontiac. 
What color? 
A Yellow. 
Q Where does he live? 


A © Where he live? I know where he live at but 
I couldn't tell you exactly the name of the street. 


Q Is he here today? 


A No, not here now. 


Sache 


Q Did you make any efforts to get him here? 


A Why? He was never in the card game going 
on." (Tr. 349-350). 


BY COUNSEL, TO APPELLANT 
[After testimony that prior to going to 
the card game he had cashed a check at 


a liquor store/ 


"Q This man that cashed the check at the liquor 
store, did you make any efforts to get him here? 


A For what reason. 
Q Can you answer the question, yes or'no? 
A I can't answer." 
THE COURT: I think that is a proper answer. What 
possible reason would he have to have him here? I think the 


question is quite inappropriate and if an objection was made 
I would sustain it. 


MR. COLLINS: Your Honor, may we approach the 


bench? 
THE COURT: You certainly may. 


(Whereupon counsel approached the bench and the 
following proceedings were held:) 


MR, COLLINS: This is the very thing I was talking 
about at the bench before. 


THE COURT: Ihave indicated to you before, 
Mr. Collins, not only on this trial but on other trials, that 
Iam not favorably disposed toward asking a man who is in- 
carcerated in jail what efforts he has made to get witnesses 
present. The question of the choice of witnesses is a matter 
for the tactics and determination of his counsel in connection 
with the trial, Ithink it carries to the jury perhaps an impli- 
cation that he had some obligation to bring in these people 
where, frankly, I can't see where the testimony would be 
material." (Tr. 350-51). 


As the record reflects, defense counsel objected to most of this sort of 
government crossrexamination and the trial court warned government 
counsel against pursuing it. 

The prosecution's summary argument was aimed in large part at 
discrediting the alibi witness. Once more, however, government counsel 
Waa recourse to the subject which earlier, during cross-examination, had 
raised objections: 


"You saw Ford. Are you going to believe him? 
Ford works with the Defendant, has worked with him, 
he said, for a couple of years. Are you going to be- 
lieve him? With the Defendant. Poor recollection of 
times, places, names, people. He says they talked 
to people inthe two bars. Doesn't recall any of the 
names. People not here. He says that the Defendant 
went to his house and stayed there that night. Three 
of his relatives were there that night when they came. 
You haven't heard from them, have you? Are you going 
to believe Ford?" (Tr. 426). 


"You remember Detective Hill said that in his 
investigation the name Rudolph Ford never came up. 
This was the Homicide Squad, the people investigating 
the case. A man who never gave a statement, his name 
never comes up inthe investigation, all of a sudden he 
shows up and testifies that the Defendant was with him...."! 
(Tr. 427). 


"Rudolph Ford, who never even talked to the 
police, never even gave a statement, he tries to 
criticize Margaret May for not reporting it, but she 
gave a statement the next day. Ford never gave a 
statement. What kind of a witness is that? That is 
the alibi defense."' (Tr. 446). 


No instruction was given by the trial court as to the conditions 


under which inferences properly could be drawn from the failure to produce 
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witnesses. Nor was any other specific corrective or cautionary instruction 
given concerning the foregoing remarks and questions of government counsel. 


REFERENCE TO RULINGS 


SUMMARY OF ARGUMENT 

Appellant was denied a fair trial because of conduct of government 
counsel who, by his questioning of witnesses and his argument to the jury, 
created the erroneous impression that the testimony of sBeur witnesses 
would have vitiated Appellant's defense of alibi. 

The trial court should have instructed the jury with respect to con- 
duct of government counsel and with respect to the question of what inferences 
might properly be drawn from the absence of witnesses. Its failure to do so 


constitutes prejudicial error. 


ARGUMENT 


I. Questions and remarks by government counsel in cross- 
examination and argument, particularly those relating to absent witnesses, 
were improper and resulted in denial to Appellant of a fair trial. 

Il. The Court erred in failing to give corrective or other instruc- 
tions on prosecution references to absent witnesses and the inferences 
which might be drawn from the failure to call witnesses. | 

Ill. The cumulative effect of prosecutorial misconduct with regard to 
the alibi defense, when notcountered with a cautionary instruction, resulted 
in denial to Appellant of a fair trial. * : 


* With respect to these three points, Appellant desires the Court to read 
Tr, 219-20, 244-48, 348-54, 425-27, 445-46. 


In cross-examining the principal defense witness, Rudolph Ford, and 
in cross-examining Appellant, government counsel did not confine himself 
to proper methods of questioning. Instead, he posed questions of a kind 
which the settled law of this Circuit has condemned as highly prejudicial 
and unfair. With these he raised unwarranted inferences which, though 
objected to successfully by defense counsel, destroyed Appellant's alibi 
defense. These unfairly grounded inferences vitiated the entire trial, since 
without them the jury might well have concluded that the defense of alibi 
raised a reasonable doubt of Appellant's guilt. 

In cross-examining Ford, government counsel sought to create an un- 
savory aura around the alibi, to suggest an invention. This he was entitled to 
do, since impeachment, even when it takes the form of "hard blows" (Berger 

88 (1935), is an essential part of the trial pro- 


| in this instance, counsel overreached in his attempt to discredit 


struck "foul one (Berger v. United States, supra at 88). 


Seizing upon the fact that Ford had not volunteered a written state- 
ment to police investigators, the prosecutor sought, by his questions 
(Tr. 219-20) and later by 
ference that Ford had no knowledge of the Appellant's activities on the day 
in question or that he had withheld information which would have been 
case. Counsel did not hesitate to draw the ad- 
verse inferences though police investigators had never sought to interview 


Ford and had never asked him for a statement: though, in fact, they clicited 
o 
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a written statement from only one of several witnesses, Mrs. Margaret 

May; though of the many participants in the day's events, who, unlike Ford, 

actually knew the murder victim, not one had submitted a written statement. 
What government counsel achieved by this line of questioning was to 


create in the jury's minds the impression that witnesses customarily submit 


unsolicited written statements unless they have something to hide; that un- 


less they do so they are not credible persons. 
The trial court cautioned government counsel against pursuing this 
line of questioning (Tr. 219-20). 
Government counsel then proceeded to violate a second and more 
important canon of procedural fairness: he deliberately raised 
adverse inferences from the absence of defense witnesses. Some of these 
persons, if available, were possibly in a position to corroborate Ford's 
account. In two instances, however, the absent witness reasonably would 
have had only the faintest recollection of the Appellant and’ none whatsoever 
bearing upon his activities during the relevant alibi hours (sce cross- 
examination on Hazel Davis and on the liquor store clerk, Tr. 349-54). 
Moreover, in pursuing this line of questioning the prosecution was 
indifferent whether any of the witnesses would have been within the Appellant's 
power to obtain. Not once did government counsel seek to ground the 
damaging inferences by establishing whether these persons were available 
(see Tr. 247-48). On the contrary, government counsel sought only to 


establish that Appellant had made no effort to secure the presence of wit- 


nesses whose testimony was immaterial (Tr. 349-50). 


The grave impropricty of government counsel's tactic was carefully 
explained by the trial judge at a bench conference when he sustained defense 
objections to that form of questioning. A man held for trial, the Court noted, 
is utterly dependent upon his lawyer for the preparation of his case. What 
witnesses are present for his defense should not be discredited by references 
to those witnesses whom counsel had not called because they had no evidence 


to give. The prejudice to Appellant was spelled out by the trial judge: "I 


think it /government counsel's question/ carries to the jury perhaps an 


implication that he had some obligation to bring in these people where, 
frankly, Ican't see where the testimony would be material." (Tr. 351). 
The unfairly-raised inferences -- that failure to volunteer a written 
statement and failure to present additional witnesses impeached the credi- 
bility of Appellant and his alibi witness -- drew vigorous objections from 
Appellant's counsel. When the Court sustained them, the prosecution left 
the suspect line of questioning. Once raised, however, the adverse in- 
ferences could not so easily be laid to rest. As the prosecution no doubt 
realized (if not by reason of his training, then by reason of repeated prior 
warnings from the trial court -- see Tr. 351), objections were powerless 
to crase the impression that Ford had unaccountably 'withheld" a written 
statement from the authorities, nor could objections restore the credibility 
of an alibi defense for which, as the jury now believed, the cast of witnesses 


was suspiciously incomplete. 


Before the close of the proceedings, government counsel resurrected 
the improper inferences. They appeared in his argument to the jury with re- 
newed impact (Tr. 426-27). In reviewing the excerpts from his argument 
(set forth in the Statement of the Case) in which these Drees are spelled 
out for the jury, one is struck by the close interwcave of legitimate and 
highly illegitimate lines of argument. The reference in argument to Ford's 
failure to volunteer a statement (Tr. 427) is no gratuitous remark or casual 
slip of the tongue, but a closely-knit, integral part of the prosecution's 
attack on the alibi. Government counsel, in his argument, is asking the 


jury to doubt that the principal alibi witness took part in the afternoon's acti- 


“vities as he claimed. He asks them to doubt this at least in substantial part 


because Ford later failed to submit a written statement to police: "A man 
who never gave a statement, his name never comes up in the investigation, 
all of a sudden he shows up and testifies. . ." (Tr. 427). 

Government counsel was not satisfied to let the Sarees reference 
to Ford, banned earlier as unfair, as "a man who never gave a statement", 
work it own effect. He had to support the insinuation with a misstatement 
of the evidence; he preceded the reference with the statement "You remem- 
ber Detective Hill said that in his investigation the name Riadoloh Ford never 
came up." (Tr. 427). This is a false statement as perusal of Detective Hill's 
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testimony clearly indicates (see Tr. 168-74). 


Similarly, government counsel ventured in his final argument to refer 
to the witnesses whom the defense had failed to produce -- 'People not here. 
- + + You haven't heard from them, have you?" (Tr. 426). This was again 
an insinuating, inference-laden reference which the Court had strictly warned 
against. Again, the reference is used, not simply as a rhetorical embellish- 
ment, but as an essential building block in the argument, 

The prosecutor's aim at this point in his argument may have been to 


discredit the alibi narrative by pointing out its lack of any clear details: "With 


the Defendant. Poor recollection of times, places, names, people. He says 


he talked to people in the two bars. Doesn't recall any of the names"! (Tr. 
426}. Incredibly, however, government counsel sought to bring home and sup- 
port his otherwise legitimate argument with a reference which the trial court 
out explicitly as prejudicial -- the insinuating references to "People 

not here." The legitimate argument is not only improperly supported, but the 
supporting reference creates an inference which simply Cech the alibi 
defense. Government counsel's reference to "People not here" suggests that 
if the alibi were any good they would be here. 

This Court has adhered to the principle that, unless it is peculiarly 
within the power of a party to produce a witness and unless the witness’ 
testimony would "elucidate the transaction", it is improper to comment 


upon the failure of a party to produce a witness (see, e.g 


g.-, Pennewell v. 


United States, 122. U.S. App. D.C. 332, 353 F.2d 870 (1965); Wynn v. 


Inited States, 130 U.S. App. D.C. 60, 397 F.2d 621 (1967)). In this case, 
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it was never demonstrated with respect to several of the witnesses that 
their testimony would "elucidate the transaction", It was not demonstrated 
as to any of the witnesses that it was within the power of Appellant to pro- 
duce them. 


In recognition of the prejudice which can result from improper com- 


ment on the failure of a party to calla witness, this Court has laid down very 


specific guidelines with respect to how this matter should be handled. In 
Gass v. United States, 135 U.S. App. D.C. 11, 416 F.2d 767 (1969) this 
Court stated: 


"We think, however, that for the future when 
counsel, either for the prosecution or the defense, 
intends to argue to the jury for an inference to be 
derived from the absence of a witness, an advance’ 
ruling from the trial court should be sought'and 
obtained. We think, too, that if such argument is | 
to be permitted, an appropriate instruction should | 
be given defining for the jury the conditions under | 
which the inference might be properly drawn. Only 
by such a practice can the risk of vitiating the entire 
trial by improper argument be avoided, and can the 
jury be informed sufficiently to enable it to intelligently 
discharge its function in that regard.'' (Id. at 775-76). 


Under the Gass case, government counsel was required to secure an ad- 
vance ruling with respect to whether he could argue the inferences he did 
jin the manner he did. The trial court was not only required to rule on 

the question in advance, but it had an obligation to instruct the jury on the 
principles involved. The failure to obtain an advance ait and the failure 


to instruct the jury are errors requiring reversal under the rule of the Gass 


case. 


Reversal is required without regard to the question of prejudice. 
This Court in Gass has cstablished a specific rule to mect a continuing judi- 
cial problem of improper argument by counsel (see, e.g., Wynn v. United 
States, supra: United States v. Jones, No. 22,560 (D.C. Cir. January 27, 
1970). Government counsel and the trial court have failed to follow that 
rule, and this Court, in the discharge of its responsibility for the adminis- 
tration of justice in the trial courts of this Circuit, should reverse and 


remand this case in order to preserve the integrity of the courts of this 


Circuit. 


If this Court should determine that reversal for violation of the rule 


of the Gass case requires a finding of prejudice in all cases, reversal stillis 


certainly required in this case. It is clear that the legitimate and illegiti- 


mate modes of argument employed by government counsel have been too 


thoroughly fused to permit us to separate and quantify their impact on the 


jury. Consequently, it cannot be said with any certitude at all that the 
improper argument did not contribute substantially and prejudicially to the 
jury's verdict of guilty. 
The case here is similar to Corley v. United States, 124 U.S. App. 
), where reversal of the conviction was 
ordered because, as this Court noted with respect to the prosecutor's mis- 
¢ 
{ 


statement of the evidence which the trial court did nothing to correct, ''/b/ut 


for the prosecutor's misstatements, the jury might well have found that the 


alibi testimony created a reasonable doubt." Id. at 885, 
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The thrust of the government's improper questions and argument 
went to the heart of the Appellant's case and destroyed it. The test of 
prejudice established by the Supreme Court is met in this case: 

"But if one cannot say, with fair assurance, after pondering 

all that happened without stripping the erroncous action from 

the whole, that the judgment was not substantially swayed by 

the error, it is impossible to conclude that substantial rights 

were not affected. The inquiry cannot be merely whether 

there was enough to support the result, apart from the phase 

affected by the error. It is rather, even so, whether the error 

itself had substantial influence. If so, or if one is left in grave 
doubt, the conviction cannot stand."' (Kotteakos v. United 

States, 328 U.S. 750, 765 (1946)). 

There was, of course, further prejudice in the questions and 
arguments of government c. insel relating to the fact that Ford made no 
statement to police, and in the misstatement of Detective Hill's testimony 
concerning Ford. The inference created by government counsel that, be- 


cause Ford made no statement, he was not a credible witness was improper 


and done in violation of the trial court's specific warning;to government 


counsel. The misstatement of Detective Hill's testimony was, of course, 


improper. To improperly impeach Appellant's main alibi witness was, of 
course, prejudicial. The trial court's duty to instruct the jury in connection 
with this aspect of government counsel's improper cross-examination and 
argument was not met by its rendering of the standard instruction that 
arguments of counsel are not evidence. The prejudice in the improper in- 
sinuation of lack of credibility required a specific curative instruction, and 
none was given. The cumulative effect of this and other errors relating to 
the improper conduct of government counsel was prejudicial and deprived 


Appellant of a fair trial. 
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This appeal is by no means disabled because defense counsel failed 


to interrupt the prosecution's summation with objections. Rule 52(b) of the 


Federal Rules of Criminal Procedure provides that ''/p/lain errors or de- 


fects a j t rights may be noticed although they were not 
brought to the attention of the court". This Court has long recognized the 
ee rae underlying Rule 52(b) in such circumstances. The government 
cannot require that defense counsel object to improper argument at the 
time it is made, and thereby focus the jury's attention on the improper 
material, as a precondition to the right of appeal (Garris v. United States, 
129 U.S. App. D.C. 96, 390 F.2d 862 (1968)) 

> appeal barred by defense counsel's failure to request an 

athe prosccutor's prejudicial remarks. This Court in Tatum 

v. United States, 88 U.S. App. D.C. 386, 190 F.2d 612 (1951) held that 
failure to instruct ‘on 
would clearly "affect substanti 

United States, 123 U.S. App. D.C. 6, 356 F.2d 345 (1966); 
United States v. Maloncy, 262 F.2d 535 (2d Cir. 1959)). The Gass case has 

involved in determining what inferences may be 

drawn from a failure to call witnesses is an "essential question of law." 


Because ; ssible to conclude that the defects in this case did 


not affect substantial rights (Kotteakos v. United States, supra) the convic- 
; 


tion must be overturned. 


CONCLUSION 


On the basis of the foregoing, the Court should reverse the judgment 
entered herein and direct that a verdict of acquittal be granted or, in the 


alternative, remand this case for a new trial. 
Respectfully submitted, 


/s/ Patrick W. Lee 
Patrick W. Lee 
September 14, 1970 


CERTIFICATE OF SERVICE 


Thereby certify that I have served two copics of the foregoing bricf 


upon Thomas Flannery, United States Attorney for the District of Columbia 


and counsel for Appellee, at his offices in the United States Court House, 


3rd and Constitution Avenue, N. W., Washington, D. C. on the 14th day of 
September, 1970. 


/s/ Patrick W. Lee 


Patrick W. Lee 
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Counterstatement of the Case a ua.-..-o--ceececeeen meee 


The Government’s Case ———---_.--__._..------—-----—---— — 
The Defense 
Rebuttal and Surrebuttal —.-_.________....._-. — 


Argument: 


I. The prosecutor properly inquired about and commented 
on the failure of appellant’s alibi witness to have con- 
tacted the police and given a statement 


II. The prosecutor properly inquired as to the identity and 
whereabouts of certain missing defense witnesses, and 
his comment on their absence in the course of his 
summation was not prejudicial ——._____. 12 


Conclusion ss imenen= 16 
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ISSUES PRESENTED * 


In the opinion of appellee, the following issues are 
presented : 


1. Whether it was error for the prosecutor to inquire, 
and comment to the jury, about the fact that the alibi 
witness failed to contact the police and give a statement 
which would have exonerated appellant. 

2. Whether it was prejudicial for the prosecutor to 
examine the defense witnesses as to the identity and 
whereabouts at the time of trial of other witnesses men- 
tioned in their testimony and to comment on their absence. 


* This case has not previously been before this Court. 


United States Court of Appeals 


FOR THE DISTRICT OF COLUMBIA CIRCUIT 
No. 24,161 


UNITED STATES OF AMERICA, APPELLEE 
Vv. 


JAMES J. YOUNG, APPELLANT 


Appeal from the United States District Court 
for the District of Columbia 


BRIEF FOR APPELLEE 


COUNTERSTATEMENT OF THE CASE 


In an indictment filed October 7, 1969, appellant was 
charged with first-degree murder? and carrying a dan- 
gerous weapon? in connection with events which occurred 
on August 14, 1969, and which ended in the death of 
Willie R. Jefferson the following day. On January 6, 
1970, appellant appeared for trial before the Honorable 
Gerhard A. Gesell, and on that date the Government 
moved for, and the court granted, a dismissal of the count 


1In violation of 22 D.C. Code § 2401. 
2 In violation of 22 D.C. Code § 3204. 


(1) 
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charging appellant with carrying a dangerous weapon 
(Tr. 6). The case against appellant proceeded to a jury 
trial, and on January 8 the jury found appellant not 
guilty of first-degree murder but guilty of the lesser 
included offense of second-degree murder. On March 20, 
1970, he was sentenced to five to thirty years’ imprison- 
ment. This appeal followed. 


The Government’s Case 


Margaret May testified that on August 14, 1969, she 
lived at 1834 West Virginia Avenue, N.E., in apartment 
No. 1, which was directly across the hall from that of the 
decedent, Willie R. Jefferson (Tr. 35-36). Mrs. May had 
known Jefferson as a neighbor approximately ten months 
(Tr 36, 74); she stated that she had “seen” appellant 
during this time period about two or three times a week, 
but that she did not know his name until a short time 
before the incident in question (Tr. 36-37, 89-90). 

On August 14 appellant and Jefferson were participants 
in a card game which was held in the back of their 
apartment building. The game was begun around 2:30 
p.m. (Tr. 38, 41). The other card players were Tommy 
Davis (who left the game around 4:00 p.m. following an 
argument with appellant (Tr. 42, 90-91)), John Ed- 
wards (who replaced Davis (Tr. 42, 91-92) ) and Louise 
Young (Tr. 39, 76). There was another man playing 
ecards that afternoon, but Mrs. May was unable to say 
that the man identified by defense counsel as Rudolph 
Ford was the card player in question (Tr. 78-80)? 

Mrs. May testified that she observed the game two or 
three times but that she was mainly concerned with 
watching her children. All the participants in the card 
game were drinking. The game continued until 6:30 


* Mrs. May also identified Clinton Lee (Tr. 77) and Etta May 
Green (Tr. 78; see Tr. 185-186, where she identifies herself as 
Edna Mae Green), as persons who were present at various times 
during the game but were not actually playing cards. Two of the 
witness’ children, Ruby May and Joyce Louise Hunter, were also in 
the area of the card game that afternoon (Tr. 48). 
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or 6:45 p.m. (Tr. 44). Shortly thereafter Mrs. May over- 
heard Jefferson, who was apparently/ the big winner, 
offer to return his winnings to the other card players 
because Jefferson said he did not need the money (Tr. 
45). As Jefferson divided the money, appellant “snatched” 
his share, prompting Jefferson to “reach” at appellant. 
He told appellant that if he did that again, Jefferson 
“would have to get his gun” ce GaN Appellant in- 
dicated that if Jefferson threatened.him again, appellant 
would likewise have to get his gun (Tr. 46, 93). Jefferson 
left the area of the card game and entered his apartment 
through the back door; appellant left the area about the 
same time. 

Mrs. May continued to look after her children, but, she 
testified, “Everybody was waiting to see who was going 
to come back” (Tr. 49). Mrs. May returned to her 
apartment and waited. Fifteen minutes after the ex- 
change of words between Jefferson and appellant, Mrs. 
May had occasion to be at the front door of her apart- 
ment (her rug was lodged so as to prevent the front 
door from closing), and she saw appellant come into the 
hallway and knock on Jefferson’s apartment door (Tr. 
50). Appellant had a gun in his right hand (Tr. 50-51, 
99). Appellant knocked “real loud” on Jefferson’s door, 
and when no response came he proceeded to kick the door 
open (Tr. 51, 101). Jefferson was at the door, and ap- 
pellant said, “You thought I wouldn’t come back,” and 
he called Jefferson a “M.F.” (Tr. 51). Appellant then 
shot Jefferson three times and left the building (Tr. 51- 
52). Mrs. May testified that Jefferson had no weapon in 
his hand, nor did he say anything or make any move- 
ments toward appellant before the shooting (Tr. 51-52). 

The Government’s evidence regarding the actual shoot- 
ing and identification of appellant was corroborated by 
testimony of Mrs. May’s two daughters, Joyce Louise 
Hunter and Ruby May. Mrs. Hunter testified that she 
too knew the deceased as a neighbor and that she had 
seen appellant before the shooting on August 14 (Tr. 
118-119). Mrs. Hunter stated that the two men were in 
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a card game in the backyard area of their apartment (Tr. 
120, 128). The witness and her sister stayed primarily 
out in front of the apartment building. From that loca- 
tion Mrs. Hunter overhedt an argument developing in 
the backyard, but she did not again venture into that area 
(Tr. 120-121). However, about twenty minutes after the 
argument Mrs. Hunter saw appellant, armed with a gun, 
coming from the side of the apartment and entering the 
front door (Tr. 121-122). Mrs. Hunter went to that door, 
looked down the hall, and heard appellant knock and then 
kick down Jefferson’s apartment door. Appellant did not 
enter Jefferson’s apartment but just “leaned in, and he 
fired three shots,” and then left the apartment building 
(Tr. 122-124). 

The other daughter, Ruby May, age eighteen, testified 
that on the day of the shooting she visited her mother 
and arrived at her apartment around 4:45 p.m. (Tr. 
140). Miss May saw the card game only briefly and 
remembered seeing Jefferson in the game. She stayed 
out in front of the apartment, talking with her sister, 
during most of the time she was there that day. Miss 
May’s attention was drawn to appellant because he was 
the man she saw carrying a gun and entering the apart- 
ment building that evening around 6:45 p.m. (Tr. 142- 
143, 150). She watched the later incidents through her 
mother’s apartment window, and from that point she also 
saw through the open apartment door the shadow of ap- 
pellant and heard him knock on Jefferson’s door. Miss 
May heard the loud banging on the door, and moments 
later she heard the three shots (Tr. 144-145) and then 
saw appellant running out of the apartment with a gun 
in hand. Miss May testified that she knew Jefferson about 
a month before the shooting, but she had never seen ap- 
pellant before that date (Tr. 147-148). 

In addition to eyewitness testimony, the Government 
introduced testimony from the Deputy Coroner, Dr. 
Marion Mann, who determined that gunshot wounds to 
Jefferson’s abdomen and intestines were the cause of his 
death on August 15, 1969 (Tr. 66-68). 
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Metropolitan Police Officer Harry R. Franklin testified 
that on August 14, 1969, he was directed to investigate a 
shooting at 1834 West Virginia Avenue, N.E., that he 
arrived at around 7:20 p.m. and arranged for an am- 
bulance for Jefferson, and that a broadcast was given for 
the assailant (Tr. 163-168). Detective Jack B. Hill of the 
Metropolitan Police, Homicide Squad, stated that he began 
the investigation in this case the next morning, August 
15, and that he located several witnesses, in particular 
Miss May and her daughter (Tr. 169). As the result of 
his investigation Detective Hill obtained an arrest war- 
rant for appellant and made the arrest on the Sunday 
following the shooting (Tr. 170-171). 

Finally, the evidence included a stipulation to the ef- 
fect that subpoenas were issued for certain witnesses— 
Clinton R. Lee, Carlton Bradshaw, Louise Young, Johnny 
Edwards—who could not be located at the time of the 
trial. 


The Defense 


Appellant’s defense was one of alibi. Edna Mae Green 
testified that on August 14 she lived in an apartment 
building which was directly behind that of the deceased 
and Mrs. May (Tr. 187). Mrs. Green stated that a man 
named Rudolph Ford was one of the card players that 
afternoon and that he and Clinton Lee left the game 
around 4:30 p.m. (Tr. 191, 193). Appellant left the game 
a short time later and was not seen by the witness until 
the following day (Tr. 194, 205-206). Mrs. Green ex- 
plained that, although she did not watch the entire card 
game, she was able to recall the breakup of the game 
because she heard some laughter emanating from the back 
yard, and upon checking she observed Jefferson, with his 
pants falling down, heading towards his apartment (Tr. 
191, 194-195). Appellant was not present at the time of 
this incident (Tr. 191). Approximately a half-hour later 
Mrs. Green heard some commotion in the other apart- 
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ment building, but she did not investigate until after she 
learned that Jefferson had been shot (Tr. 207). 

The principal alibi witness, other than appellant, was 
Rudolph Ford. Appellant and Ford had known each other 
for about two years and worked together during this time 
at various construction jobs (Tr. 210). On August 14 
they worked part of the day at the same job, quitting 
early because they had been paid and because it was a 
hot day (Tr. 225). Leaving the job site in appellant’s 
Firebird, they cashed their checks at a liquor store and 
then went over to Mrs. Green’s house (Tr. 212, 226-227). 
At around 2:00 p.m. they decided to play a game of cards. 
Ford played for about an hour and lost some money, then 
left the game to purchase some liquor (Tr. 211, 229). 
Ford later returned to the game and played again, this 
time with some success, winning back some of the money 
he had previously lost (Tr. 212, 229-231). Ford decided 
to quit while he was ahead and left a second time. He 
went to check on appellant’s car, which was being re- 
paired by a friend of appellant (Tr. 212, 232-238).* Hav- 
ing learned that the car was not ready, Ford returned to 
the area of the card game to pass the additional time 
needed to finish the repairs (Tr. 213). Ford left for the 
third time, picked up appellant’s car and returned to the 
area of the game around 5:00 p.m. By this time appellant 
had left the game and was waiting at a corner for Ford 
to pick him up (Tr. 213-214, 242). 

Ford testified that from the time he picked appellant 
up until the next morning he was with appellant (Tr. 215, 
258-254). Following the card game the two men visited 
a couple of bars, one called the New Republic at 7th 
and M Streets, Northwest, and the other called the Broad- 
way Bar or the Republican Bar at 7th and P Streets, 
Northwest (Tr. 214, 244-246, 249). Ford was unable, 
however, to remember anyone, with the possible exception 
of the proprietor of one of the bars, that he and appel- 


+ one testimony indicated he was present when they left the 
car to be repaired (Tr. 232-288). This is contrary to appellant’s 
testimony (Tr. 340-343). ® 
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lant spoke with at either bar (Tr. 245-251).° Appellant 
and Ford returned to the latter’s house at 817 R Street, 
Northwest, and remained there the entire evening, appel- 
lant having decided to spend the night at Ford’s apart- 
ment (Tr. 215, 251-254). 

Ford was told by Clinton Lee on Friday, August 15, 
that Jefferson had been shot (Tr. 255), and he subse- / 
quently learned on the following Monday, August 18, that | 
appellant was charged with shooting someone (Tr. 220). | 
Ford expressed a lack of knowledge as to exactly who the | 
alleged shooting victim was until one of Ford’s visits | 
to appellant in jail (Tr. 220-221).° ——— 

Detective Hill was recalled by appellant’s attorney to 
establish who gave written statements and what efforts he 
made to locate them (Tr. 326-330). On cross-examination 
and redirect examination Hill testified that Rudolph 
Ford’s name never came up during the course of the in- 
vestigation, but he did indicate that he learned that one 
participant in the card game was unknown by the other 
witnesses (Tr. 330-331). 

Appellant took the stand and corrected a few points that 
were made by Ford. First, he said, they did not leave 
work to cash their checks on August 14 in appellant’s car, 
as Ford testified; rather, they rode in an automobile be- 
longing to Hazel Davis (Tr. 383-835). Second, appellant 
took his car to the mechanic the night before August 14 
and not, as Ford had stated, on the day of the card 
game (Tr. 232-238, 340-348). 

Appellant’s testimony as to leaving work that day and 
the cashing of the checks at a liquor store was similar 
to Ford’s (Tr. 332-388, 348). He testified that the reason 


=; 


5 Appellant entered an objection to the prosecutor’s questioning 
of Ford regarding his efforts to substantiate his testimony by 
having some of their witnesses come to court (Tr. 245-248). 


¢ One of appellant’s claims of error involves the prosecutor’s ques- 
tioning of Ford as to why he did not contact the police and give 
a written statement (Tr. 219-220). Appellant also challenges the 
Propriety of the prosecutor’s emphasis of this fact in his closing 
argument (Tr. 425, 427, 446). 
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they went over to the area where the card game developed 
was to pay a woman, Ella Mae Davis, some money which 
appellant owed her (Tr. 335). The card game was not 
prearranged but was decided upon some time after their 
arrival at approximately 3:00 p.m. (Tr. 335-336). The 
participants in the game, in addition to himself and 
Ford, were Tommy Davis, Herbert Anderson, Clinton 
Lee, Mary Young and the decedent Jefferson (Tr. 335). 
Appellant, Jefferson and Miss Young, played the entire 
game, which ended at 5:00 p.m. (Tr. 337). Appellant 
stated that Jefferson, instead of being a winner, had in 
fact lost all his money and had to resort to borrowing 
money from some friends (Tr. 3387-339). Appellant left 
the game at 5:00 or 5:15 p.m. when he concluded that 
Jefferson had been cheating. (Tr. 338-339, 357-359). Ap- 
pellant denied that he ever argued with Jefferson or that 
he ever became angry at him for his alleged cheating 
(Tr. 361). 

Appellant stated he went to pick up his car but was 
met by Ford, who had already done so (Tr. 3389, 361- 
363). The two men then went out to Northwest Wash- 
ington to have a few beers at a couple of bars. Appellant 
could not remember the name of one of the bars (the 
one he remembered was called the Jet Long), nor could 
he remember seeing or speaking to any employees or 
patrons in either bar (Tr. 369-872). Appellant and Ford 
were out drinking until 7:00 p.m., and thereafter they 
returned to Ford’s apartment, where they spent the rest 
of the night (Tr. 340). Appellant maintained that he 
learned of Jefferson’s death by shooting on Sunday, 
August 17, the day he was arrested, and that he was not 
present when Ford was told of Jefferson’s death on Fri- 
day, August 15 (Tr. 372-374). 

Mrs. Margaret May was recalled to the stand by appel- 
lant. She testified that the game broke up around 6:15 
or 6:30 p.m. (Tr. 377; compare Tr. 44). She said that 
people were laughing at Jefferson because his pants were 
falling down, and that when appellant returned she was 
unable to see if the other participants in the game were 
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still in the area since she was inside her apartment. Mrs. 
May stated again that she saw a man at the card game 
who looked like Rudolph Ford, but that she could not be 
positive he was present that day (Tr. 380-81). 


Rebuttal and Surrebuttal 


Miss Ruby May testified, after viewing Rudolph Ford 
in open court, that he was not present at the card game 
on August 14 (Tr. 383-384). She based her conclusion 
that he was not there on the fact everyone who was 
present at the game lived in the immediate neighborhood 
(Tr. 384). According to Miss May, a man named Tommy 
Davis was present at the game. 

Appellant was permitted by the court to introduce 
additional testimony from Tommy Davis. Davis testified 
that Ford was present at the game but that he “wasn’t 
there the whole time” (Tr. 387). With respect to the last 
time he saw appellant on the day in question, Davis stated 
that appellant left the game around 5:00 p.m. and that 
the game broke up a short time later (Tr. 391-396). 


ARGUMENT 


I. The prosecutor properly inquired about and commented 
on the failure of appellant’s alibi witness to have con- 
tacted the police and given a statement. 


(Tr. 218-222, 326-331, 425-427, 446) 


Appellant contends that he was denied a fair trial as a 
result of the prosecutor’s cross-examination of the alibi 
witness, Rudolph Ford, and his argument to the jury. 
wherein he commented on the failure of the witness to 
contact the police and give a statement. His contention 
lacks merit. 

At the outset we would point out that appellant con- 
cedes, as he must, that the prosecutor was justified in ex- 
amining appellant and the alibi witness to expose a pos- 
sible concocted alibi. He disagrees thus not with the at- 
tempt to discover a fabrication but with the manner in 
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which it was accomplished. Appellant reads the record 
as showing that the prosecutor misstated the evidence 
in his closing argument wherein he said that Ford’s 
name never came up in the investigation by the police 
(Tr. 427). A more careful reading of the record, how- 
ever, reveals that appellant recalled Detective Hill to the 
stand as a defense witness, and that on cross-examination | 
by the prosecutor Hill testified that Ford’s name never | 
came up in his investigation of the homicide (Tr. 380). | 
The point was further developed by appellant’s counsel | 
on redirect examination (Tr. 330-331). It is thus evident _/ 
that the prosecutor did not misstate the evidence in his 
summation. In addition appellant reads the record as 
showing that only one witness, Margaret May, gave a 
statement to the police. Again the record reveals, to the 
contrary, in the testimony of Detective Hill, that two 
other persons, Clinton Lee and Carlton Bradshaw, had 
also given statements to the police although they were 
unavailable to testify at trial (Tr. 329). 

The Government’s case as to the identity of the mur- 
derer consisted in the testimony of three eyewitnesses to 
the effect that they saw appellant shoot Jefferson at ap- 
proximately 7:00 p.m. Two of those witnesses had seen 
appellant in their neighborhood on a number of occasions 
prior to the shooting. Appellant did not deny that he was 
present at the card game with Jefferson earlier in the 
afternoon, but his defense placed him in the company of 
Rudolph Ford from 5:00 p.m. onward into the evening at 
various bars and at Ford’s home. Hence a clear jury is- 
sue was presented as to which story was correct. 

Appellee maintains that failure on the part of the wit- 
ness to contact the police is a telling fact which was not 
only appropriate for examination but a significant point 
to be raised in argument.” The jury was properly allowed 


7 The trial court interrupted the prosecutor’s questioning of Ford 
as to his giving a statement, The court stated that the question 
was “not appropriate unless there is some indication the Police 

/ interviewed him [Ford]” (Tr. 219-220). However, neither the 
Se court nor defense counsel noted any impropriety in asking Ford 
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to consider this fact, for it was of course their duty to 
decide appellant’s guilt or innocence on the testimony of 
the respective witnesses by assessing their credibility. 
Johnson v. United States, 188 U.S. App. D.C. 174, 426 
F.2d 651 (en banc), cert. granted, 400 U.S. —— (1970). 
Credibility was the key issue here, and the jurors had a 
right to view what the alibi witness did in light of what 
a reasonable person would have done under the circum- 
stances. The jury evidently found it improbable for a 
friend of appellant, armed with the knowledge of his in- 
nocence, not to have contacted the police once he learned 
that appellant was charged with an offense which he did 
not commit. In “explanation” as to why he did not con- 
tact the police, Ford stated that he visited appellant in 
jail but that they did not discuss the case until after he 
was subpoenaed to testify (Tr. 218-222). 

Appellant objected to the prosecutor’s argument with 
respect to the alibi witness’ recollection of the location of 
the bars where he and appellant were drinking during 
the critical time period (Tr. 425). Significantly, however, 
Se er ae prosecutor’s argument r 
garding the failure of the alibi witness to give a sta 
ment to the police. Absent a showing of plain error wi 
respect to the prosecutor’s remarks, appellant cannot now 
be heard to complain. Carter v. United States, D.C. Cir. 
No. 21591, decided December 8, 1970; United States v. 
Stevenson, 1388 U.S. App. D.C. 10, 424 F.2d 923 (1970); 
Harris v. United States, 181 U.S. App. D.C. 105, 402 


if he had ever contacted the police in view of his being with appel- 
lant during the time in which appellant was alleged to have shot 
Jefferson (Tr. 220-222). 


® One would expect that a reasonable person would have cooperated 
with the police under such circumstances, As this Court has re- 
marked: 


We have in past cases commented on the duty of every person 
to cooperate with the police and to respond unless a Fifth 
amendment claim is involved. 


Coates v. United States, 184 U.S. App. D.C. 97, 100, 413 F.2d $71, 


$74 (1969). See also Hicks v. United States, 127 U.S. App. D.C. 
209, 212, 382 F.2d 158, 161 (1967). 
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F.2d 656 (1968). See also United States v. Socony- 
Vacuum Oil Co., 310 U.S. 150, 287-243 (1940). 


Il. The prosecutor properly inquired as to the identity 
and whereabouts of certain missing defense witnesses, 
and his comment on their absence in the course of his 
summation was not prejudicial. 


(Tr. 215, 246-248, 252-258, 347-854, 426, 429-431) 


Appellant contends that the prosecutor deliberately 
raised adverse inferences from the absence of certain de- 
fense witnesses in his cross-examination of other witnesses 
and improperly commented on their absence to the detri- 
ment of appellant. Appellant also suggests that the trial 
judge committed error by not correcting these improper 
inferences by appropriate instructions to the jury. Again 
we disagree. 

This Court has recently dealt with the issue of ques- 
tioning a defense witness regarding the presence of per- 
sons named in his testimony and their whereabouts at the 
time of trial. United States v. Free, D.C. Cir. No. 23,221, 
decided August 12, 1970, slip op. at 8-9. The Court held 
that it was not “inherently objectionable” to question the 
witness in order to elicit such information. The court cau- 
tioned, however, that: 


Such a question may not be put in an unfair way, or 
pushed to the point of overreaching. For example, the 
prosecutor must avoid any implication that no such 
person exists, at least where he has been given rea- 
sonable advance notice of that person’s identity. And 
repeated questioning as to persons who figure so 
little that their absence is not significant may cumu- 
late to the point of distortion. The trial judge has 
discretion to prohibit or limit such questions to avoid 
abuse. Free, supra, slip op. at 9. 


In the case at bar the prosecutor examined the alibi 
witness, Ford, regarding his testimony that he spoke to 
the proprietor of the first bar that he and appellant 
visited at or near the time of the offense; the prosecutor 
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further asked if the proprietor was in court. The trial 
judge sustained defense counsel’s objection to the ques- 
tion, noting that the alibi witness had “no obligation in 
any regard” to bring a witness to court (Tr. 246-248). 
Ford was also asked about his relatives who saw appellant 
sometime after 6:30 p.m. at Ford’s home (Tr. 215, 252- 
253). The prosecutor later in argument commented on 
the absence of these relatives to corroborate the alibi wit- 
ness’ testimony (Tr. 426). Appellant also was cross-ex- 
amined as to persons mentioned in testimony and their 
presence in court to testify. Appellant testified that on 
August 14 he was given a ride after leaving work by 
one Hazel Davis. They allegedly went to a liquor store 
located one block from 14th Street and Florida Avenue, 
N.W., where an employee by the name of “Nat” cashed 
his check. Appellant was asked if he made any efforts to 
bring either Hazel Davis or Nat to court to testify (Tr. 
347-350).. The court sustained an objection to this line of 
questioning on the ground that, since appellant was in- 
carcerated, the choice of witnesses was up to his counsel, 
further indicating that in any event the testimony of 
these witnesses would not be critical. The court stated 
that the prosecutor could inquire only as to whether ap- 
pellant gave the names of these people to his attorney 
(Tr. 350-353). However, this line of questioning was then 
dropped by the prosecutor and, more importantly, was not 
argued to the jury (Tr. 354). 

We submit that the prosecutor committed no impro- 
priety by the questions which he put to the witness Ford. 
Ford testified that he and appellant went to two bars and, 
further, that they had a brief conversation with the pro- 
prietor of one of the bars. The prosecutor did not learn 
of this potential witness until the trial was under way, 
and it was incumbent on the prosecutor to dispel any er- 
roneous inferences which would lend support to this alibi 
defense. This Court in Free stated, “[T]he prosecutor 
must avoid any implication that no such person exists, at 
least where he has been given reasonable advance notice 
of that person’s identity.” Slip op. at 9 (emphasis added). 
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A corollary to that proposition would be that if the Gov- 
ernment first learns of the possible witness at trial, then 
the prosecutor may, if the facts warrant, legitimately ex- 
amine and comment as to the possible nonexistence of 
the “witness,” or may suggest that if he does exist he 
would not be of material assistance to the defense. 

With respect to Ford’s relatives who allegedly saw ap- 
pellant after 6:30 p.m. on the evening Jefferson was shot, 
there is again no hint in the record that the Government 
was aware of the existence of these people prior to trial. 
Hence appellant’s alibi defense was bolstered by the mere, 
mentioning of these individuals in front of the jury. A 
missing witness instruction was not requested by the Gov- | 
ernment as to these potential witnesses, although United | 
States v. Stevenson, supra, indicates that such an instruc- | 
tion could properly have been given. There was a brief. 
reference made by the prosecutor in closing argument to _ 
the absence of these witnesses, contrary to the suggestion 
of this court,® but appellant entered no objection and 
in fact started to argue to the jury that certain Govern- 
ment witnesses were missing from the case when in fact 
their absence had been more than adequately explained to 
the court (Tr. 429-431). From this we conclude that ap- 
pellant had made a tactical decision not to object when 
he had the chance and not to request the court to give 
any corrective instruction. 

Absent a showing of plain error this Court has been 
reluctant to reverse on the ground of improper argument 
by counsel when the issue is raised for the first time on 
appeal.” Moreover, the Court has indicated that it is not 
inclined to reverse a conviction on this ground, where the 
evidence of guilt is otherwise strong. United States v. 
Jones, D.C. No. 22,560, decided J anuary 27, 1970; Turner 


® Gass V. United States, 185 U.S. App. D.C. 11, 19, 416 F.2d 767, 
775 (1969) ; Wynn v. United States, 180 U.S. App. D.C. 60, 64-65, 
897 F.2d 621, 625-626 (1967). 


2° Carter v. United States, supra; Gass v. United States, supra; 
Harris v. United States, supra; see United States v. Socony Vacuum 
Oil Co., supra. 
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v. United States, 185 U.S. App. D.C. 59, 416 F.2d 815 
(1969) ; Cross v. United States, 122 U.S. App. D.C. 283, 
353 F.2d 454 (1965); Pennewell v. United States, 122 
U.S. App. D.C. 382, 353 F.2d 870 (1965). Compare 
Jones v. United States, 119 U.S. App. D.C. 218, 338 F.2d 
553 (1964), in which the Government’s case was char- 
acterized by this Court as “paper thin.” We see no plain 
error here and urge this Court to affirm appellant’s con- 
viction.™ 


11 Appellant argues that this Court should reverse the conviction 
in order to preserve the integrity of the courts without a showing 
of prejudice because the prosecutor violated the teaching of the 
Gass case. We maintain, however, that appellant must affirmatively 
show prejudice, especially when he was given an opportunity to 
object and failed to do so. Moreover, it is extremely doubtful that 
the jury convicted appellant on the basis of the prosecutor’s re- 
marks, since the Government’s case was fortified with identification 
by three eyewitnesses, and all the evidence pointed towards appel- 
lant as the only one who would have had a motive to kill Jefferson. 

Appellant relies on Corley v. United States, 124 U.S. App. D.C. 
851, 365 F.2d 884 (1966). In Corley, however, this Court stated 
that the Government’s case was a weak one and found substantial 
prejudice in the prosecutor’s version of the defense which com- 
pletely wiped out the defendant’s alibi. In the case at bar the prose- 
cutor’s comments focused only on the alibi witness’ vague recollection 
and his lack of credibility in light of his failure to have contacted 
the police and given a statement. He did not misstate the testimony 
as did the prosecutor in Corley. 

Appellant strives to overcome his failure to object by citing 
Garris v. United States, 129 U.S. App. D.C. 96, 390 F.2d 862 
(1968). As we have noted above, however, appellant did in fact 
object to the prosecutor’s argument but on different grounds (Tr. 
425), and he later attempted to use the prosecutor’s remarks as a 
basis for his own comment on the Government’s missing witnesses 
(Tr. 429-431). Garris, we submit, is of no help to appellant here. 

We would also invite the Court’s attention to the fact that 
Jefferson prior to his death told the police that appellant was 
responsible for the act, although this was not told to the jury until 
after the verdict (Tr. 5, 487-488, 496). We mention this fact 
merely to reinforce our contention that appellant could not have 
been prejudiced by the comments of the prosecutor. 
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CONCLUSION 


WHEREFORE, appellee respectfully submits that the 
judgment of the District Court should be affirmed. 


THOMAS A. FLANNERY, 
United States Attorney. 


JOHN A. TERRY, 
WILLIAM H. COoLLins, JR., 
JOHN R. Ducan, 
Assistant United States Attorneys. 
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Contrary to Appellee's assertion, the prosecutor's 
guestions and comment on the failure of Appellant's | 


alibi witness tc to volunteer a a statement to police does 


not raise any re asonable in inference; ; rather, it im- 
roperly secks to raise an inference from failure to 


perform a meaningless act. 


The evidence in this case establishes that Appellant's alibi witness, 


Rudolph Ford, didnot know that Appellant had been charged with the murder 


of Willic Jefferson until after Ford visited Appellant in jail. The idea that 


Ford could in any way benefit Appellant at that time by advising police that 
Appellant was innocent is not credible. A statement by Ford to police after 
Appellant's arrest, on the statement of alleged eye witnesses, would have 
been a meaningless act. No inference can properly be drawn from failure 
to perform a meaningless act. This was the thrust of the trial court's 
direction to the prosecutor not to pursuc his line of questioning concerning 
Ford's failure to volunteer a staement to police (Tr. 219-20). 

Appellee's reference to this Court's statements that every person 
has the duty to cooperate with police when approached and questioned by 

1 —————eEeEee—————e— 

Ree does not in any way suggest that the inference of lack of credibility 
which the prosecutor sought to raise from witness Ford's failure to volunteer 
a statement to police was a reasonable one. Ford was never questioned by 
police officers. Whatever reasonable conduct in response to questioning 
by police officers might be, the Deosecator was not entitled to argue that 
Ford could be expected to volunteer a meaningless act in assistance of his 
friend James Young. 

The prosecutor was not entitled to argue lack of credibility as he 
did from Ford's failure to makcastatement to police. This improper argu- 
ment was necessarily prejudicial. As the United States Attorney notes in 
his brief to this Court: "Credibility was the key issue here... .'' (Ap- 
pellee's Brief, p. 11). For the prosecutor improperly to create and argue 
an inference against Appellant on the key issue in this case is necessarily 


prejudicial. 


1/ Goates v. United States, 134 U.S. App.D.C. 97, 100, 413 F.2d 371, 374 (1969 


Hicks v. United Slates, 127 U.S. App.D.C. 209, 212, 382 F.2d 158, 161 (1967 


The prejudice flowing from this act of the prosecution does not 
stand alone, however. Rather, it only reinforced the prejudice to Appel- 
lant on the sarnc issue of credibility flowing from the prosecutor's 
questions and argument as to the identity and absence of missing defense 
witnesses. Jt should be noted at this point that Appellee's apparent attempt 
to have this Court weigh separately the prejudice flowing from each discrete 
element of the total impropriety committed by the prosecutor is misleading. 
This Court must assess the prejudice to Appellant in terms of the total im- 


pact of the several improper acts on the issue of credibility. 


II Contrary to Appellec's assertion, the prosecutor's questions 
and comments on Appellant's failure to produce _certain 


witnesses was prejudicial. 

The prosecutor asked repeated questions concerning the absence 
of witnesses whose testimony was not material. Those witnesses -- Hazel 
Davis and the liquor store clerk named Nat -- were not with Appellant 
during the alibi period and there was no testimony to that effect. Accordingly, 
their testimony would not have been material to that defense. Objection to the 
prosecutor's questions concerning the absence of these witnesses was sus- 


tained (Tr. 349-50). 


Appellee contends that, after the trial court sustained the defense 


objections to this sort of inquiry concerning these witnesses, the prosecutor 


did not argue the fact of their absence to the jury (Appelleec's Bricf, p. 13). 


That is one construction that can be placed on the pros ecution's argument. 
The other construction is that when the prosecutor fecier ed in argument, 
"People not here", the jury interpreted that universal Deeieation to refer 
to Hazel Davis and the liquor store clerk. 

In any event, the questioning concerning these Eoamoatental wit- 
nesses was itself prejudicial. As this Court noted in United States v. Free, 
D. C. Cir. No. 23,221, August 12, 1970, slip op. at 9: 

"And repeated questioning as to persons who 


figure so little that their absence is not sig-. 
nificant may cumulate to the point of distortion. "' 


The trial court should not only have limited such questioning, as it did, it 


should have specifically instructed the jury as to the tecelevance of that line 
of inquiry in order to insure against the distortion inhe mene in such questioning. 
If the questioning concerning the absence of these particular witnesses was 
all there was of this sort of attack by the prosecution, such an instruction 
might not have been necessary. But these questions hee not all; they 
were part of an integrated attack onthe credibility of the desense alibi. 
In the context of improper references to Ford's failure to volunteer a state- 
ment to police and the concededly improper argument concerning the absence 
of other defense witnesscs, a cautionary instruction was essential. 

With respect to the questions and argument by the prosecution 
concerning these other witnesses -- Ford's relatives and people at the bars 


visited by Ford and Appellant -- Appellee concedes that the prosecutor's 


arguments were contrary to this Court's directions in Gass v. United States, 
135 U.S. App. D.C. 11, 416 Fed. 767 (1969); Appellec's Brief, p. 14. 
That error is plain. 

Appellee iis not correct in its contention that the Government was 
entitled to a missing witness instruction because of the absence of Ford's 
relatives. A condition precedent to any such instruction is the availability 
of the missing witness. Gass v. United States, 135 U.S. App. D. C. 11, 

416 F.2d 767 (1969). This was not established. The Government most cer- 
tainly was not entitled to a missing witness instruction until this fact was es- 
tablished. Indeed, this is what the rule of the Gass case is all about. If the 
prosecutor had obtained an advance ruling on the right to argue for an inference 
to be derived from the absence of a witness, as required by the Gass case, 

the prejudice to Appeliant from the prosecutor's improper argument of an 
inference from the absence of a witness would have been avoided. 

The Government argues that, in spite of the rule of Garris v. United 


States, 129 U.S. App. D.C. 46, 390 F.2d 862 (1968), this Court should not 


reverse when the error complained of -- and now conceded -- is raised for 


the first time on appeal. This Court heldin the Garris case that a failure 

to object to improper argumen_ at the time it is made is not a bar to appellate 
review of such error. The Carter, Gass, and Harris cases cited by the 
Government do not support a contrary position. None of those cases pur- 
ports to overrule the Garris case. If anything, those cases suggest that this 


Court has now determined to put an end to improper argument by Govern- 


ment counsel 


The Gass case Clearly outlined what was to be done in future cases 
such as this; the prosecution was forewarned by that decision that this 
Court's past reluctance to reverse on the ground of improper argument 
concerning absent witnesses was at an end, Likewise, in the Carter case 
this Court noted that one of the reasons for not styetcias the lower court 
in that case was the fact that the trial took place prior to the Harris case 
in which this Court néed its concern over repeated instances of improper 
argument by Government counsel. The trial in this case'took place after 
the Harris case. It is clearly time for this Court to express its concern over 
prosecutorial misconduct in a way that will have effect; it should enforce 
the guidelines established in the Gass case and reverse this conviction. 

The specific grounds on which Appellee secks to distinguish the Garris 
case are that defense counsel objected to other argument on other grounds, 
and that the defense attempted to comment on the Ere vaaaDtiey of Govern- 
ment witnesses. The first ground upon which Appellee seeks to distinguish 
Garris is meaningless in terms of the rationale of that case. Garris stands 
for the proposition that defense counsel need not object to improper argument 
at the time it is made and th-reby focus the jury's attention on the improper 
material as a precondition to the right of appeal. The fact that counsel is 
willing to risk focusing the jury's attention on other improper material (the 


prosecution's misstatement of the evidence as to Ford's ability to recall 


the names of bars they were in -- Tr. 425) hardly suggests he has thereby 


foregone the right of appeal as to other argument involving other improper 
material (argument concerning absent witnesses), as to which he obviously 
does not want to risk focusing the jury's attention. 

The argument that Appellant att empted to do the same thing that 
government counsel had done and is therefore precluded from raising the 
issue of the prosecutor's improper conduct on appeal is not available to 
Appellee. The trial court precluded defense counsel from any such cffort 
(Tr. 429-21); it did not preclude the prosecutor. The trial court's failure 
to accord cgual treatment to defense and prosecution in the matter of com- 
ment on absent witnesses leaves open Appellant's right to appellate con- 
sideration of the question of the prosecutor's improper argument. 

The Government argues that this Court should not reverse on 
the basis of the conceded error in this case because the evidence of guilt 


is strong. Strong as the Government's case may be, the Appellant's alibi 


was, but for the effect of the prosecution's questions and argument, equally 


as strong. The evidence was in balance, the issue one of credibility. 

Where the prosecution's improper argument goes directly to the principle 
is uc and swings the balance of the evidence as markedly as it did in this 
casc, there is no room for any argument that the Government's case was 


so strong that Appelant could not have been prejudiced -- the Government's 


case was strong because of the improper argument. 
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Appellant objects to the Government's attempt to indicate the 
strength of the case against Appellant by reference to Se aeacora data. 
(Appellee's Brief, p. 15, n. 11). The extent of prejudice to Appellant 
from the prosecutor's misconduct which this Court is asked to determine 
must be determined solely in terms of the effect of the misconduct on 
the jury verdict. Accordingly, prejudice to Appellant a be measured 
only from facts of record. The Government cannot use exeeecord 
evidence of guilt to "reinforce" its contention that Appellant could not have 
been prejudiced by the prosecutor's questions and argument because of the 
strong evidence of guilt. 

The cases cited by Appellee for the proposition that this Court 
will not reverse because of improper argument where evidence of guilt is 


strong are distinguishable from this case: 


In United States v. Jones, D.C. Cir. No. 22,560, January 27, 


1970 this Court stated ''the record lays bare uncontested facts so confirming 
appellant's guilt that any impropriety must be classed as harmless error." 
There was in that case (a burglary prosecution) undisputed evidence of 
appellant's fingerprints on a rifled money box not accessible to members of 
the public. In this case, on the other hand, the basic question, to which the 
errors relate directly,is very much contested and disputed! 

In Turner v. United States, 135 U.S. App. D. So. 59, 416 F.2d 815 


(1969) the error involved was the use of illustrations that criminal informers 
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do testify against criminal associates. That is hardly as serious as the 

inferences argued by the prosecution in this case. The trial court in 

Turner gave a cautionary instruction with respect to the purpose and use 

of such illustrations. No such cautionary instruction was given in this case. 
In Cross v. United States, 122 U.S. App. D.C. 283, 353 F.2d 454 


(1965) defense counsel was able to restate and correct an inadvertent mis- 


statement of the evidence by the prosecutor and use the misstatement to the 


defendant's advantage. That was not possible in this case. The error in this 
case is not a simple matter of inaccurate recollection of testimony; it involves 
a complex and improper inference from matters which were in the record. 
The error could not be overcome by defense reference to the evidence or by 
argument; it could not be overcome except by instructions specifically 
tailored to that purpose. 

In Pennewell v. United States, 122 U.S. App. D.C. 332, 353 F.2d 870 
(1965) there was a specific instruction to disregard the prejudicial argument. 
There was no such instruction in this case. 


Respectfully submitted, 


Patrick W. Lee 
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